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House Bill 5242 is a recent attempt by the Michigan legislature to
defund health care providers that offer abortion services. Currently,
Section 2 of the Allocation of Funds to Family Planning Services Act of
2002 requires that the department of community health give priority in
contracting to entities that engage in the fewest abortion-related
activities, including performing elective abortions, referring a pregnant
woman to an abortion provider, or maintaining a policy in writing that
elective abortion is considered part of the continuum of family
planning or reproductive health services. This bill seeks to make the
funding restrictions absolute by eliminating all grants or contracts to
entities that engage in any such activities.
If the measure passes, Michigan will join the ranks of Indiana, North
Carolina, and Kansas—all of which passed similar legislation to defund
abortion-related family planning services in 2011. Courts in those states
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DID YOU KNOW... The Family and Medical Leave Act (FMLA) entitles
eligible employees of covered employers to take unpaid, job-protected
leave for specified family and medical reasons without penalty?
The FMLA requires that large employers—those who employ 50 or more
employees in 20 or more workweeks—provide unpaid leave for up to 12
weeks in a 12 months period to employees who need to: 1) care for a new
child, 2) care for a family member who has a serious health condition, or 3)
recover from the employee’s own serious health condition. The Act also
provides leave for covered service members and leave for caregivers who
are tending to a covered service member with a serious illness or injury.
When an employee returns from FMLA leave, s/he is entitled to the same
position or an equivalent position with the same benefits, pay, and other
terms of conditions of employment.
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Senate Bill 975 would allow providers of health care services and
medical and scientific researchers to refuse to provide certain medical
services for reasons of conscience. The Religious Liberty and Conscience
Protection Act defines “conscience” as religious beliefs, moral
convictions, or ethical principles, and “health care service” as any
phase of patient medical care, treatment, or procedure, including
referral. If passed, any health care provider who objected to providing
or participating in a health care service would be provided absolute
immunity from civil, criminal, and administrative liability.
Proponents believe conscience clauses protect religious liberty, while
opponents maintain that health care providers have a professional duty
to fulfill patients’ medical needs within legal bounds, regardless of
personal ethical stances. None of these bills would allow for an
affirmative conscience act such as provision of a service in a facility
where the service is not favored.

UPDATE: Litigation to Watch
Availability of Emergency Contraception: Tummino v. Torti
On December 7, 2011, the Food and Drug Administration (FDA) issued a
complicated ruling in accordance with Judge Korman’s 2009 decision ordering
the FDA to reconsider whether Plan B should be available over-the-counter
(OTC) to women of all ages. The FDA Center for Drug Evaluation and Research
(CDER) concluded that Plan B “met the regulatory standard for a
nonprescription drug.” CDER also determined that “the product was safe and
effective in adolescent females, that adolescent females understood the
product was not for routine use,” and that adolescent females could use the
drug properly without the supervision of a health care provider.
That very same day, U.S. Department of Health and Human Services Secretary,
Kathleen Sebelius, issued a statement contrary to the FDA’s recommended
approval. Secretary Sebelius, invoking her authority to execute the provisions of
the Federal Food, Drug, and Cosmetic Act, disagreed with the Agency’s
decision and concluded that the data do not sufficiently establish that Plan B
should be made available OTC for all girls of reproductive age. She then
directed the FDA to issue a complete response letter to the drug’s manufacturer
denying its supplemental new drug application. As a result of this ruling, a
prescription for Plan B will continue to be required for females under seventeen.
Judge Korman noted that the FDA’s current decision bore striking similarities to its
bad-faith decision-making in 2009. The Center for Reproductive Rights noticed
the similarities as well and, in response, sought immediate relief on February 8,
2012. The Center requested that Judge Korman reopen its 2005 lawsuit against
the FDA, Tummino v. Hamburg, for imposing arbitrary and capricious age
restrictions on Plan B, while adding Secretary Sebelius as a defendant for her role
in overruling the FDA’s decision to approve Plan B OTC status.
For background information on the litigation, see the Summer 2011 edition of this
newsletter (Volume 1, Issue 1).

